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ATTORNEY r ei nst at ement  pr oceedi ng.    Reinstatement denied.   

 

¶1 PER CURI AM.    The Of f i ce of  Lawyer  Regul at i on ( OLR)  

appeal s Ref er ee Russel l  Hanson' s r epor t  and r ecommendat i on t hat  

At t or ney Nancy A.  Schl i eve' s l i cense t o pr act i ce l aw i n 

Wi sconsi n be r ei nst at ed.   The OLR ar gues t he r ef er ee er r oneousl y 

concl uded At t or ney Schl i eve met  her  bur den t o show,  by c l ear ,  

sat i sf act or y,  and convi nci ng evi dence,  t hat  her  medi cal  

i ncapaci t y has been r emoved and t hat  she i s f i t  t o r esume t he 

pr act i ce of  l aw.    
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¶2 Because we concl ude At t or ney Schl i eve has not  met  her  

bur den under  SCR 22. 36( 6)  t o show by cl ear ,  sat i sf act or y,  and 

convi nci ng evi dence t hat  she i s cur r ent l y f i t  t o r esume t he 

pr act i ce of  l aw,  we deny t he r ei nst at ement  pet i t i on. 1  As 

di scussed i n par agr aphs 26 t hr ough 32,  i nf r a,  At t or ney Schl i eve 

shal l  pay cost s,  absent  an evi dent i ar y showi ng of  har dshi p.   

¶3 At t or ney Schl i eve r ecei ved her  Wi sconsi n l aw l i cense 

i n 1990.   On Sept ember  12,  1997,  t hi s cour t  i mposed condi t i ons 

on her  l i cense di r ect ed t owar d her  r ehabi l i t at i on f r om 

al cohol i sm.   See I n r e Medi cal  I ncapaci t y Pr oceedi ngs Agai nst  

Schl i eve,  Case No.  96- 3390- D,  212 Wi s.  2d 693,  569 N. W. 2d 593 

( Tabl e)  ( 1997) .   I n 1998 t hi s  cour t  suspended her  l i cense due t o 

her  medi cal  i ncapaci t y of  al cohol i sm.   The suspensi on was 

i mposed f or  an i ndef i ni t e t i me.   See I n r e Medi cal  I ncapaci t y 

Pr oceedi ngs Agai nst  Schl i eve,  221 Wi s.  2d 610,  585 N. W. 2d 585 

( 1998) .   

¶4 I n Oct ober  2005 At t or ney Schl i eve suf f er ed a r el apse 

and r ecei ved t r eat ment  f or  al cohol i sm.   I n Apr i l  2006 At t or ney 

Schl i eve f i l ed her  pet i t i on seeki ng l i cense r ei nst at ement .   A 

number  of  event s  del ayed t he hear i ng on her  pet i t i on,  i ncl udi ng 

a del ay occasi oned by At t or ney Schl i eve' s t r i p t o Chi na t o t each 

Engl i sh.   The r ef er ee who had been i ni t i al l y  appoi nt ed r esi gned 

                                                 
1 SCR 22. 36( 6)  r eads:   " The pet i t i oner  has t he bur den of  

showi ng by c l ear ,  sat i sf act or y and convi nci ng evi dence t hat  t he 
medi cal  i ncapaci t y has been r emoved and t hat  t he pet i t i oner  i s 
f i t  t o r esume t he pr act i ce of  l aw,  wi t h or  wi t hout  condi t i ons. "  
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f r om t he case due t o hi s r et i r ement  f r om t he pr act i ce of  l aw.   

Ref er ee Russel l  Hanson was t hen appoi nt ed.    

¶5 On Sept ember  11,  2007,  t he OLR moved t o compel  

At t or ney Schl i eve t o s i gn a medi cal  r el ease and r espond t o 

cer t ai n quest i ons.   Ref er ee Hanson or der ed At t or ney Schl i eve t o 

pr ovi de cer t ai n i nf or mat i on and schedul ed t he r ei nst at ement  

hear i ng f or  Januar y 22,  2008.    

¶6 Fol l owi ng t he hear i ng,  t he r ef er ee r ecommended 

r ei nst at ement  wi t h condi t i ons.   I n hi s r epor t  of  May 28,  2008,  

t he r ef er ee f ound:  " I t  i s  t r oubl esome t hat  [ At t or ney Schl i eve]  

cont i nues t o deny t he sever i t y of  her  al cohol i sm,  but  i t  i s  my 

under st andi ng t hat  t hat  t ends t o be par t  of  t he al cohol  

syndr ome. "   He al so f ound t hat  At t or ney Schl i eve " obvi ousl y 

needs ext ensi ve r et r ai ni ng and l egal  educat i on,  whi ch shoul d be 

or der ed. "    

¶7 The OLR appeal ed.   On December  11,  2008,  t hi s cour t  

or der ed t he r ef er ee t o suppl ement  hi s r epor t  t o expl ai n whet her  

t he r equi s i t es set  f or t h i n SCR 22. 36( 6)  had been met ,  and t o 

i dent i f y upon t he exi st i ng r ecor d t he speci f i c  f act s suppor t i ng 

hi s l egal  concl usi ons.   I n addi t i on,  t he cour t  or der ed t he 

r ef er ee t o speci f y t he condi t i ons he woul d r ecommend be i mposed 

upon t he r ei nst at ement  of  At t or ney Schl i eve' s l i cense.  

¶8 On Januar y 12,  2009,  t he r ef er ee f i l ed hi s 

suppl ement al  r epor t  and r ecommendat i on.   He st at ed i t  was cl ear  

At t or ney Schl i eve had suf f er ed f r om a pr ol onged per i od of  

al cohol  dependence,  but  i t  was al so c l ear  t hat  mor e t han t wo 

year s had passed si nce her  " l ast  publ i c abuse"  of  al cohol .   He 
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not ed At t or ney Schl i eve had assumed r esponsi bl e posi t i ons i n her  

chur ch and communi t y and as an i nt er pr et er .   The r ef er ee f ound 

At t or ney Schl i eve was,  and st i l l  i s ,  bei ng t r eat ed f or  her  

chemi cal  dependency and t her ef or e her  sympt oms no l onger  exi st .   

He concl uded At t or ney Schl i eve met  her  bur den pur suant  t o 

SCR 22. 36( 6)  t o show by cl ear ,  sat i sf act or y,  and convi nci ng 

evi dence t hat  her  medi cal  i ncapaci t y has been r emoved.   

¶9 Ref er ee Hanson was concer ned,  nonet hel ess,  t hat  

At t or ney Schl i eve had not  pr act i ced l aw f or  over  ni ne year s.   He 

r ecommended as a condi t i on of  r ei nst at ement  t hat  she be r equi r ed 

t o pass t he st at e bar  exami nat i on t o det er mi ne her  l evel  of  

l egal  exper t i se and t o be cer t ai n she woul d be abl e t o 

adequat el y and pr oper l y ser ve t he publ i c.   He st at ed t hat  i f  

At t or ney Schl i eve woul d f ai l  t he exam,  r emedi al  cour sewor k woul d 

be appr opr i at e.   Al so,  t he r ef er ee f ound t he publ i c woul d be 

ser ved by r equi r i ng At t or ney Schl i eve t o be ment or ed by 

compet ent  at t or neys f or  t wo year s f ol l owi ng her  r ei nst at ement .    

¶10 The par t i es f i l ed suppl ement al  br i ef s.   The OLR 

obj ect s t o r ei nst at ement  and ar gues:   ( 1)  t he r ef er ee er r ed i n 

f i ndi ng At t or ney Schl i eve has met  her  bur den of  showi ng by 

c l ear ,  sat i sf act or y,  and convi nci ng evi dence t hat  her  medi cal  

i ncapaci t y has been r emoved;  ( 2)  t he r ef er ee' s f i ndi ngs and 

concl usi ons f ai l  t o addr ess At t or ney Schl i eve' s noncompl i ance 

wi t h t he suspensi on or der  and her  l ack of  honest y dur i ng t he 

r ei nst at ement  pr ocess;  and ( 3)  t he r ecor d shows At t or ney 

Schl i eve has not  mai nt ai ned compet ence i n t he pr act i ce of  l aw.    



No.  1997AP3862- D   

 

5 
 

¶11 The OLR cont ends t he r ef er ee' s suppl ement al  f i ndi ngs 

do not  r esol ve t he r ef er ee' s  or i gi nal  concer n t hat  i t  was 

" t r oubl esome [ At t or ney Schl i eve]  cont i nues t o deny t he sever i t y  

of  her  al cohol i sm. "   The OLR cl ai ms t he r ef er ee' s use of  t he 

phr ase,  " her  l ast  publ i c abuse of  al cohol , "  i s  pr obl emat i c.   The 

OLR asser t s t hat  At t or ney Schl i eve has not  been f or t hr i ght  about  

t he ext ent  of  her  dr i nki ng,  t her eby f ai l i ng t o demonst r at e 

sobr i et y.   The OLR cont ends t he r ef er ee' s suppl ement al  f i ndi ngs 

do not  addr ess At t or ney Schl i eve' s f ai l ur e t o acknowl edge her  

dr i nki ng and di agnosi s,  or  her  s i gni f i cant  r i sk of  r el apse.    

¶12 I n addi t i on,  t he OLR ar gues,  t he evi dence i ndi cat es 

At t or ney Schl i eve i s a secr et i ve dr i nker  and,  even dur i ng her  

2005 r el apse,  her  c l osest  f r i ends wer e unawar e t hat  her  dr i nki ng 

was out  of  cont r ol .   The OLR st at es At t or ney Schl i eve' s medi cal  

r epor t s r egar di ng her  dr i nki ng ar e unr el i abl e,  because t hey ar e 

based sol el y on i nf or mat i on she pr ovi ded.   The OLR cl ai ms 

At t or ney Schl i eve mi ni mi zes t he sever i t y of  her  al cohol  

dependency and has f ai l ed t o show t hat  her  medi cal  i ncapaci t y 

has been r emoved.    

¶13 The OLR al so cont ends At t or ney Schl i eve has not  been 

candi d dur i ng t he r ei nst at ement  pr ocess and has f ai l ed t o show 

she has mai nt ai ned compet ence i n t he pr act i ce of  l aw.   The OLR 

ar gues At t or ney Schl i eve f ai l ed t o compl y wi t h t he cour t ' s  

suspensi on or der  when she wr ot e a l et t er  on behal f  of  a f r i end,  

i n whi ch she i dent i f i ed her sel f  as an at t or ney.   The OLR cl ai ms 

t he l et t er  wr i t i ng const i t ut es t he pr act i ce of  l aw dur i ng her  

suspensi on f r om pr act i ce.  
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¶14 The OLR asser t s t hi s cour t  shoul d not  pr esume 

r ehabi l i t at i on upon t he expi r at i on of  a speci f i ed t er m of  

suspensi on,  even wher e t her e i s no evi dence of  i nt er veni ng or  

subsequent  mi sconduct .   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Hyndman,  2002 WI  6,  ¶4,  249 Wi s.  2d 650,  638 N. W. 2d 293.   

The OLR ar gues t hat  t he r ef er ee' s f i ndi ngs f ai l  t o est abl i sh t he 

medi cal  i ncapaci t y has been r emoved but ,  r at her ,  suggest  a r i sk  

t o t he publ i c r emai ns.    

¶15 At t or ney Schl i eve r esponds t he r ecor d est abl i shes her  

medi cal  i ncapaci t y has been r emoved and she i s  f i t  t o r esume t he 

pr act i ce of  l aw.   At  t he r ei nst at ement  hear i ng,  At t or ney 

Schl i eve t est i f i ed t hat  af t er  her  l aw school  gr aduat i on,  she 

wor ked f or  a shor t  t i me as a publ i c def ender  and t hen ent er ed 

pr i vat e pr act i ce as a sol e pr act i t i oner .   At  t he hear i ng,  

At t or ney Schl i eve di d not  di sput e t hat  she had not  kept  cur r ent  

wi t h devel opment s i n t he l aw si nce her  l i cense suspensi on.   

At t or ney Schl i eve t est i f i ed she had not  pl anned t o r et ur n t o t he 

pr act i ce of  l aw af t er  her  l i cense suspensi on.   Af t er  t he 

hear i ng,  At t or ney Schl i eve submi t t ed t o t hi s cour t  a l i s t  of  

r ecent  cont i nui ng l egal  educat i on cour ses she has compl et ed.   

The st at ement  i ndi cat es t hat  bet ween August  2008 and Apr i l  2009,  

At t or ney Schl i eve at t ended numer ous l egal  educat i on pr ogr ams on 

a var i et y of  t opi cs.    

¶16 At t or ney Schl i eve cont ends t hat  accor di ng t o supr eme 

cour t  r ul es,  she does not  need r et r ai ni ng bef or e r et ur ni ng t o 

pr act i ce because she has compl et ed t he r equi s i t e cont i nui ng 

l egal  educat i on cr edi t s.   She st at es t hat  i f  r ei nst at ed,  she 
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wi l l  t ur n t o ot her  at t or neys f or  assi st ance and says t her e i s no 

need f or  a ment or .     

¶17 At t or ney Schl i eve r el i es on t he t est i mony of  Reser ve 

Ci r cui t  Cour t  Judge Thomas H.  Bar l and,  who appear ed on her  

behal f  at  t he r ei nst at ement  pr oceedi ngs.   Judge Bar l and 

t est i f i ed he has been f avor abl y i mpr essed wi t h At t or ney 

Schl i eve' s act i v i t i es dur i ng t he pr evi ous t hr ee year s,  whi ch 

i ncl ude her  t r i p t o Chi na t o t each Engl i sh.   Because of  t he many 

changes i n t he l aw si nce her  l i cense was suspended,  however ,  

Judge Bar l and bel i eved At t or ney Schl i eve shoul d have avai l abl e a 

ment or ,  someone t o whom she coul d t ur n t o wi t h quest i ons;  he 

st at ed he woul d be wi l l i ng t o ser ve on occasi on i n t hi s 

capaci t y.   

¶18 At t or ney Schl i eve al so r el i es on t he t est i mony of  t wo 

at t or neys who t est i f i ed t o t he ef f ect  t hat  At t or ney Schl i eve 

knows she i s unabl e t o dr i nk al cohol ,  t hat  she at t ends AA 

meet i ngs once a week,  and t hat  t hey ar e wi l l i ng t o assi st  and 

moni t or  her  pr act i ce of  l aw.   At t or ney Schl i eve f ur t her  r el i es 

on t he t est i mony of  t wo f r i ends,  a nur se and an at t or ney,  who 

suppor t  her  pet i t i on,  as wel l  as t he t est i mony of  At t or ney 

Schl i eve' s mot her .   At t or ney Schl i eve' s mot her  ( wi t h whom she 

l i ves)  t est i f i ed t hat  At t or ney Schl i eve had not  used al cohol  i n 

t he 27 mont hs s i nce bei ng t r eat ed i n 2005.   Her  mot her  f ur t her  

st at ed At t or ney Schl i eve suf f er s occasi onal l y f r om anxi et y,  

whi ch i s successf ul l y t r eat ed wi t h medi cat i on.    

¶19 At t or ney Schl i eve cl ai ms her  medi cal  r ecor ds suppor t  

her  cont ent i on she i s not  chemi cal l y dependent .   She submi t s an 
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Oct ober  14,  1997,  r epor t  cont ai ni ng an i ni t i al  di agnost i c 

i mpr essi on of  " Al cohol  abuse i n Ear l y Par t i al  Remi ssi on;  Over -

t he- count er  Sl eepi ng Pi l l  Abuse;  Over - t he–Count er  Di et  Pi l l  

Abuse. "   Addi t i onal l y,  At t or ney Schl i eve r el i es on a Mar ch 2007 

r epor t  of  a c l i ni cal  subst ance abuse counsel or ,  whi ch st at es 

At t or ney Schl i eve' s al cohol  abuse was " i n f ul l  r emi ssi on. "   The 

r epor t  concl uded t her e i s no i ndi cat i on any t r eat ment  i s needed 

and " her  r ecover y i s wel l  under way and backed by cont i nui ng 

suppor t  i n Al cohol i cs Anonymous. "  

¶20 At t or ney Schl i eve cont ends she has not  t aken a dr i nk 

s i nce Oct ober  2005.   She deni es she i s a secr et i ve dr i nker  and 

cont ends t her e i s no evi dence t o suppor t  t hi s cont ent i on.   She 

says she has admi t t ed t o bei ng al cohol  dependent  i n t he past ,  

but  her  medi cal  r epor t s i ndi cat e she i s not  now chemi cal l y 

dependent .   She acknowl edges she must  cont i nue t o be vi gi l ant  

agai nst  usi ng al cohol .   She asser t s t hat  she di d not  deny she i s 

an al cohol i c but ,  r at her ,  deni ed she has any medi cal  i ncapaci t y 

at  t hi s t i me.    

¶21 A r ef er ee' s f i ndi ngs of  f act  wi l l  not  be over t ur ned 

unl ess c l ear l y er r oneous.   I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Car r ol l ,  2001 WI  130,  ¶29,  248 Wi s.  2d 662,  636 N. W. 2d 

718.   We i ndependent l y r evi ew t he r ef er ee' s l egal  concl usi ons.   

I d.   When t her e i s conf l i c t i ng t est i mony,  t he r ef er ee,  as f i nder  

of  f act ,  i s  t he ul t i mat e ar bi t er  of  t he wei ght  and cr edi bi l i t y  

of  t he evi dence.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Pump,  

120 Wi s.  2d 422,  426,  355 N. W. 2d 248 ( 1984) .   Wher e mor e t han 

one r easonabl e i nf er ence can be dr awn f r om cr edi bl e evi dence,  
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t he r evi ewi ng cour t  must  accept  t he i nf er ence dr awn by t he t r i er  

of  f act .   Cogswel l  v.  Rober t shaw Cont r ol s Co. ,  87 Wi s.  2d 243,  

250,  274 N. W. 2d 647 ( 1979) .    

¶22 Supr eme cour t  r ul e 22. 36( 6)  gover ns r ei nst at ement  

f ol l owi ng suspensi on due t o medi cal  i ncapaci t y.   I t  pr ovi des 

t hat  t he pet i t i oner  has t he bur den of  showi ng by c l ear ,  

sat i sf act or y,  and convi nci ng evi dence t hat  ( 1)  t he medi cal  

i ncapaci t y has been r emoved and ( 2)  t he pet i t i oner  i s f i t  t o 

r esume t he pr act i ce of  l aw,  wi t h or  wi t hout  condi t i ons.   I d.   

Bot h r equi r ement s ar e necessar y f or  r ei nst at ement  f ol l owi ng a 

suspensi on f or  medi cal  i ncapaci t y.    

¶23 We concl ude t he r ef er ee' s f i ndi ngs do not  suppor t  a 

det er mi nat i on t hat  At t or ney Schl i eve has met  her  bur den under  

SCR 22. 36( 6)  t o est abl i sh by c l ear ,  convi nci ng,  and sat i sf act or y  

evi dence she i s f i t  t o r esume t he pr act i ce of  l aw.   Whet her  t he 

pet i t i oner  has demonst r at ed f i t ness t o r esume t he pr act i ce of  

l aw pr esent s a l egal  quest i on we r evi ew de novo.   See Not t el son 

v.  Wi s.  Dep' t  of  I ndus. ,  Labor ,  and Human Rel at i ons,  94 

Wi s.  2d 106,  116,  287 N. W. 2d 763 ( 1980)  ( The quest i on whet her  

t he f act s,  as f ound,  f ul f i l l  a l egal  st andar d pr esent s a 

quest i on of  l aw. ) .   We concl ude t he f ai l ur e t o est abl i sh t he 

f i t ness component  of  SCR 22. 36( 6)  i s di sposi t i ve her e;  

t her ef or e,  i t  i s  unnecessar y t o r esol ve t he par t i es '  ar gument s 

wi t h r espect  t o t he r ef er ee' s r emai ni ng f i ndi ngs and 

concl usi ons.    

¶24 The t er m " f i t , "  as used i n 22. 36( 6)  wi t h t he phr ase 

" t o pr act i ce l aw, "  encompasses mor e t han t he r emoval  of  a 
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medi cal  i ncapaci t y or  bei ng i n a physi cal l y,  ment al l y,  or  

mor al l y sound st at e.   The t er m " f i t "  i s  suf f i c i ent l y br oad t o 

i mpl y a st at e of  pr epar edness t o r ender  compet ent  l egal  

ser vi ces;  t hat  i s ,  t o be pr epar ed t o pr ovi de t he measur e of  

exper t i se t o ensur e t he at t or ney may be saf el y r ecommended t o 

t he communi t y as a per son t o be consul t ed by and t o r epr esent  

ot her s i n l egal  mat t er s. 2   

¶25 Ref er ee Hanson expr essed hi s concer n t hat  At t or ney 

Schl i eve has been away f r om t he pr act i ce of  l aw f or  over  ni ne 

year s and needs " ext ensi ve r et r ai ni ng and l egal  educat i on. "   He 

st at ed t hat  t est i ng i s needed t o det er mi ne t he l evel  of  At t or ney 

Schl i eve' s l egal  exper t i se;  he r ecommended she be r equi r ed t o 

pass t he st at e bar  exami nat i on and t hat  she be ment or ed.   We 

concl ude t he r ef er ee' s f i ndi ngs f ai l  t o i dent i f y c l ear ,  

sat i sf act or y,  and convi nci ng evi dence t hat  At t or ney Schl i eve i s  

suf f i c i ent l y pr epar ed t o r esume a l aw pr act i ce and be saf el y 

r ecommended t o be consul t ed by and t o r epr esent  i ndi v i dual s i n 

                                                 
2 For  exampl e,  i n St at e ex r el .  Fi edl er  v.  Wi s.  Senat e,  155 

Wi s.  2d 94,  454 N. W. 2d 770 ( 1990) ,  i n di scussi ng t he l evel  of  
pr of essi onal  compet ence necessar y t o per f or m l egal  t asks,  t he 
cour t  st at es:  " The r ul e does not  pur por t  t o pr ohi bi t  c i r cui t  
cour t s f r om appoi nt i ng at t or neys ot her  t han t hose cer t i f i ed by 
t he st at e publ i c def ender  who t he cour t  may see f i t  t o ser ve as 
t he l egal  r epr esent at i ve of  an i ndi gent  cr i mi nal  def endant . "   
I d.  at  104.   See al so Mat t er  of  Admi ssi on of  Bl ue Dog,  126 
Wi s.  2d 136,  140- 42,  375 N. W. 2d 660,  663 ( 1985)  ( t he eval uat i on 
of  an appl i cant ' s qual i f i cat i on and f i t ness t o pr act i ce l aw 
i ncl udes an eval uat i on of  pr of essi onal  compet ence) .   See al so 
Bl ack' s Law Di ct i onar y 637 ( 6t h ed.  1990)  ( " Fi t .   Sui t abl e or  
appr opr i at e.   .  .  .  Adapt ed t o,  desi gned,  pr epar ed. " )     
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l egal  mat t er s.   Not wi t hst andi ng t he updat ed cont i nui ng l egal  

educat i on i nf or mat i on r ecent l y submi t t ed,  we ar e unper suaded 

t hat  At t or ney Schl i eve has met  her  bur den under  SCR 22. 36( 6)  t o 

est abl i sh she i s cur r ent l y f i t  t o r esume t he pr act i ce of  l aw.   

Consequent l y,  we deny At t or ney Schl i eve' s pet i t i on f or  

r ei nst at ement .      

¶26 On June 22,  2009,  At t or ney Schl i eve f i l ed a mot i on and 

af f i davi t  obj ect i ng t o cost s. 3  At t or ney Schl i eve ar gues t hat  

at t or ney f ees ar e not  pr oper l y char geabl e.   She obj ect s t o t he 

at t or ney f ee st at ement  as l acki ng speci f i c i t y.   At t or ney 

Schl i eve ar gues t he r ef er ee' s excessi ve f ees wer e caused by t he 

OLR expandi ng t he i ssues i n t he case,  and t he OLR has f ai l ed t o 

show t hat  t he r ef er ee' s f ees ar e r easonabl e.    

¶27 I n addi t i on,  At t or ney Schl i eve cl ai ms,  i t  woul d be 

unf ai r  t o assess cost s agai nst  her  f or  t he r emand t o Ref er ee 

Hanson f or  hi s f ai l ur e t o meet  st at ut or y r equi r ement s i n hi s 

r epor t .   At t or ney Schl i eve al so obj ect s t o char ges f or  t he 

r ef er ee' s r oom,  meal s,  and mi l eage.   She says Ref er ee Hanson had 

l ess t han 130 mi l es t o t r avel  and shoul d not  have been pr ovi ded 

l odgi ng.   Addi t i onal l y,  she compl ai ns t he or i gi nal  r ef er ee 

r esi gned f r om t he case whi ch,  she cl ai ms,  r equi r ed much of  t he 

wor k t o be dupl i cat ed.   At t or ney Schl i eve cont ends t hat  

                                                 
3 The OLR seeks t he i mposi t i on of  cost s,  whi ch as of  Jul y 

2008 amount ed t o $10, 127. 33.   On May 26,  2009,  t he OLR 
suppl ement ed i t s st at ement  of  cost s,  seeki ng an addi t i onal  
$3, 472 i n appel l at e counsel  f ees and di sbur sement s and $719. 66 
i ncur r ed as a r esul t  of  t he r ef er ee' s suppl ement al  wor k,  f or  a 
t ot al  of  $14, 318. 99.    
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t r anscr i pt  cost s  shoul d not  be al l owed because t he t r anscr i pt s 

wer e mer el y a conveni ence t o t he OLR t o compl et e i t s post -

hear i ng br i ef  and wer e unnecessar y f or  t he appeal .    At t or ney 

Schl i eve says t he bi l l i ngs ar e excessi ve and,  as a s i ngl e mot her  

who st ays at  home t o car e f or  her  di sabl ed chi l d,  her  i ncome i s 

l i mi t ed.   She cont ends t he cost s const i t ut e mor e t han t wo year s 

of  annual  i ncome,  whi ch woul d i mpose an undue bur den on her .    

¶28 The OLR r esponds t hat  under  SCR 22. 001( 3) , 4 cost s 

i ncl ude compensat i on and necessar y expenses f or  r ef er ees,  as 

wel l  as f ees and expenses f or  counsel ' s r epr esent at i on.   The OLR 

says i t s bi l l i ngs ar e r easonabl e and et hi cal ,  t he scope of  a 

r ei nst at ement  pr oceedi ng i s br oad,  and a r ecor d must  be cr eat ed 

t o show a basi s t o det er mi ne whet her  an at t or ney i s f i t  f or  

pr act i c i ng l aw.   The OLR asser t s t hat  whi l e At t or ney Schl i eve 

obj ect s t o cost s as l acki ng speci f i c i t y,  she has never  r equest ed 

an i t emi zat i on t hat  t he OLR of f er ed t o pr ovi de.   The OLR 

cont ends t hat  r at her  t han f or ci ng each member  of  t he st at e bar ,  

                                                 
4 SCR 22. 001( 3)  pr ovi des:   

" Cost s"  means t he compensat i on and necessar y 
expenses of  r ef er ees,  f ees and expenses of  counsel  f or  
t he of f i ce of  l awyer  r egul at i on,  a r easonabl e 
di sbur sement  f or  t he ser vi ce of  pr ocess or  ot her  
paper s,  amount s act ual l y pai d out  f or  cer t i f i ed copi es 
of  r ecor ds i n any publ i c of f i ce,  post age,  t el ephoni ng,  
adver se exami nat i ons and deposi t i ons and copi es,  
exper t  wi t ness f ees,  wi t ness f ees and expenses,  
compensat i on and r easonabl e expenses of  exper t s and 
i nvest i gat or s empl oyed on a cont r act ual  basi s,  and any 
ot her  cost s and f ees aut hor i zed by chapt er  814 of  t he 
st at ut es.  
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i n ef f ect ,  t o pay a shar e of  cost s i n t hi s mat t er ,  i t  i s  

appr opr i at e t hat  At t or ney Schl i eve bear  t he cost s.   

¶29 Supr eme cour t  r ul e 22. 24 gover ns t he assessment  of  

cost s i n medi cal  i ncapaci t y and r ei nst at ement  pr oceedi ngs. 5  See 

SCR 22. 24( 1) .   Under  SCR 22. 24( 1m) ,  t he cour t ' s  gener al  pol i cy 

i s t o i mpose cost s on t he r espondent .   To awar d l ess t han f ul l  

cost s,  t he cour t  must  f i nd " ext r aor di nar y c i r cumst ances. "   I d.  

¶30 We ar e not  per suaded t hat  At t or ney Schl i eve' s 

ar gument s est abl i sh ext r aor di nar y c i r cumst ances t o j ust i f y t he 

i mposi t i on of  l ess t han f ul l  cost s.   The r ecor d f ai l s  t o suppor t  

t he asser t i on t hat  t he OLR unnecessar i l y  br oadened t he i ssues.   

The i ssues t he OLR pr esent ed ar e r el at ed t o t he showi ng r equi r ed 

under  SCR 22. 36( 6) .   Al so,  cont r ar y t o At t or ney Schl i eve' s 

asser t i on,  a t r anscr i pt  of  t he r ei nst at ement  hear i ng i s 

                                                 
5 SCR 22. 24 pr ovi des,  i n par t :   Assessment  of  cost s.  

( 1)  The supr eme cour t  may assess agai nst  t he 
r espondent  al l  or  a por t i on of  t he cost s of  a 
di sci pl i nar y pr oceedi ng i n whi ch mi sconduct  i s f ound,  
a medi cal  i ncapaci t y pr oceedi ng i n whi ch i t  f i nds a 
medi cal  i ncapaci t y,  or  a r ei nst at ement  pr oceedi ng and 
may ent er  a j udgment  f or  cost s.   The di r ect or  may 
assess al l  or  a por t i on of  t he cost s of  an 
i nvest i gat i on when di sci pl i ne i s i mposed under  SCR 
22. 09.   Cost s ar e payabl e t o t he of f i ce of  l awyer  
r egul at i on.  

( 1m)  The cour t ' s  gener al  pol i cy  i s t hat  upon a 
f i ndi ng of  mi sconduct  i t  i s  appr opr i at e t o i mpose al l  
cost s,  i ncl udi ng t he expenses of  counsel  f or  t he 
of f i ce of  l awyer  r egul at i on,  upon t he r espondent .   I n 
cases i nvol v i ng ext r aor di nar y c i r cumst ances t he cour t  
may,  i n t he exer ci se of  i t s  di scr et i on,  r educe t he 
amount  of  cost s i mposed upon a r espondent .   .  .  .   
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necessar y f or  an appeal ,  par t i cul ar l y her e,  wher e t her e i s no 

st i pul at i on of  f act s and t he r ef er ee' s f i ndi ngs ar e chal l enged.   

At t or ney Schl i eve f ai l s t o show t he cost  of  t he t r anscr i pt  

const i t ut es an ext r aor di nar y c i r cumst ance.   Addi t i onal l y,  t he 

r ef er ee' s mi l eage,  meal s,  and r oom cost s appear  r easonabl e and 

necessar y under  SCR 22. 001( 3) .   Not hi ng i n t he r ecor d i ndi cat es 

t hey ar e ext r aor di nar y.    

¶31 At t or ney Schl i eve does not  demonst r at e an unnecessar y 

dupl i cat i on of  ef f or t  by t he r ef er ees or  t hat  a dupl i cat i on of  

ef f or t  unr easonabl y i ncr eased t he amount  of  cost s.   The r ecor d 

i ndi cat es t hat  due t o At t or ney Schl i eve' s t r i p t o Chi na,  t he 

r ei nst at ement  mat t er  was put  on hol d.   I t  was dur i ng t hi s del ay 

t hat  t he f i r st  r ef er ee r et i r ed f r om l aw pr act i ce,  r equi r i ng t he 

appoi nt ment  of  a second r ef er ee.   At t or ney Schl i eve cannot  

r easonabl y f aul t  t he OLR or  t he r ef er ee f or  any del ay occasi oned 

as a r esul t  of  her  t r avel  deci s i on.    

¶32 Wi t h r espect  t o har dshi p,  i t  i s  pr emat ur e t o adj ust  

t he amount  of  cost s based on At t or ney Schl i eve' s c l ai med l ack of  

i ncome.   We di r ect  At t or ney Schl i eve t o wor k wi t h t he OLR t o 

r each an agr eement  by whi ch t he cost  assessment  may be pai d over  

t i me.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Konnor ,  2005 

WI  37,  ¶50,  279 Wi s.  2d 284,  694 N. W. 2d 376 ( Abr ahamson,  C. J. ,  

concur r i ng)  ( " I f  a l awyer  cannot  pay t he f ul l  cost s i mmedi at el y,  

an agr eement  may be r eached t o enabl e t he l awyer  t o pay t he 

cost s over  t i me. " ) .   I f  such an agr eement  cannot  be r eached,  or  

i f  At t or ney Schl i eve i s i mpover i shed t o t he degr ee she i s unabl e 

t o make any payment s t owar d t he cost  assessment ,  she may seek 
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r el i ef  f r om t he cour t .   We wi l l  addr ess a mot i on pr emi sed on an 

i ndi gency cl ai m onl y af t er  At t or ney Schl i eve has at t empt ed i n 

good f ai t h t o r each an agr eement  wi t h t he OLR on a payment  pl an.  

See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  126,  

¶96,  305 Wi s.  2d 71,  740 N. W. 2d 125.   For  t hese r easons,  we 

concl ude t hat  At t or ney Schl i eve has f ai l ed t o show ext r aor di nar y 

c i r cumst ances j ust i f y i ng a depar t ur e f r om t he cour t ' s  gener al  

pol i cy t o i mpose f ul l  cost s.   See SCR 22. 24( 1m) .   We ext end t he 

t i me t o pay cost s t o 180 days t o pr ovi de At t or ney Schl i eve 

addi t i onal  t i me t o at t empt  t o wor k out  an agr eement  wi t h t he 

OLR.  

¶33 I T I S ORDERED t hat  t he pet i t i on of  Nancy A.  Schl i eve 

seeki ng r ei nst at ement  of  her  l i cense t o pr act i ce l aw i n 

Wi sconsi n i s deni ed.  

¶34 I T I S FURTHER ORDERED t hat  wi t hi n 180 days of  t he dat e 

of  t hi s or der ,  Nancy A.  Schl i eve pay t o t he Of f i ce of  Lawyer  

Regul at i on t he cost s of  t hi s pr oceedi ng t ot al i ng $14, 318. 99,  or  

r each an agr eement  wi t h t he Of f i ce of  Lawyer  Regul at i on 

r egar di ng t he payment  of  cost s.   I f  such an agr eement  cannot  be 

r eached,  or  i f  At t or ney Schl i eve i s i mpover i shed t o t he degr ee 

she i s unabl e t o make any payment s t owar d t he cost  assessment ,  

she may seek r el i ef  f r om t he cour t .   I f  t he cost s ar e not  pai d 

wi t hi n t he t i me speci f i ed and absent  an evi dent i ar y showi ng t o 

t hi s cour t  of  her  i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  

t he l i cense of  Nancy L.  Schl i eve t o pr act i ce l aw i n Wi sconsi n 

shal l  r emai n suspended unt i l  f ur t her  or der  of  t he cour t .  

 



No.  1997AP3862- D   

 

 
 

1 

 
 


	Text2
	Text5
	Text6
	Text7
	Text9
	Text10
	Text11
	CaseNumber
	AddtlCap

